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What are the legal consequences under Chinese law, if the parties to
the transaction apply their respective GTC (General Terms and

Conditions)?

A common phenomenon in business transactions is
that there is no signed contract between the parties to
the transaction and a large amount of business is con-
ducted directly through purchase orders (by mail, elec-
tronically). In practice, the parties to a transaction usu-
ally refer to "their own" standard terms and conditions
(hereinafter referred to as "GTC") in the order. For ex-
ample: in the sale of goods, the seller mentions its
standard delivery terms in his supply order, while the
buyer mentions its standard purchase terms in its pur-
chase order. Often, these two clauses are contradictory
in some key areas, for example, when it comes to war-
ranty rights or limitation of liability. Once a dispute aris-
es after the transaction, both parties will insist on de-
fending their claims under their own GTCs. So in this
case, whose GTC will be applied under Chinese law?
And what specific provisions will be applied?

This article attempts to give some hints on the legal
risks of applying the respective GTC to both parties of
the transaction under Chinese law, in the hope that it
will help multinational companies to manage their risks
in their daily transactions

1. Requirements of Chinese law for GTC

GTC (General Terms and Conditions) usually refers to
the terms and conditions that are pre-drafted by the
parties for the convenience of repeated use in the
transaction and are not negotiated with the other party;
they belong to the format terms set by Chinese regula-
tions. With regard to form terms, Chinese law stipulates
that if a contract is concluded using form terms, the
party providing the form terms shall follow the principle
of fairness in determining the rights and obligations be-

tween the parties and take reasonable means such as
special characters, font size, symbols, bolded content
and other forms to draw the other party's attention to
the terms that exclude or reduce its liability and other
terms that are of significant interest to the other party.
Furthermore, when requested by the other party, an
explanation of the clause shall be provided.

2. Legal Consequences

In the international judicial practice, there are the fol-
lowing main streams of the Battle of the Forms: First
Shot Rule " Last Shot Rule ?, Knock-Out Rule °. The
knock-out doctrine is a widely adopted doctrine in inter-
national commercial dispute jurisprudence; we believe
that, in practice, Chinese law also favors the knock-out
rule.

We believe that under Chinese law, once a transaction
is underway, each party applies its own GTC; in the
event of a dispute afterwards, only those terms that do
not conflict with each other are considered valid. For
those conflicting terms, it should be considered that the
parties have not reached an agreement or the agree-
ment is unclear. And for the terms that are not agreed
or unclearly agreed, Chinese law also provides that the
parties to the transaction can remedy them in the fol-
lowing order in order to facilitate the realization of the
contractual transaction. Agreement supplement > rele-
vant terms of the contract, transaction customary deter-
mination > applicable legal provisions
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3. Conclusion

In summary, once a commercial entity uses GTC
to conduct transactions with the other party, it needs to
first pay attention to the fact that the formulation of
the GTC itself shall follow the principle of fairness to
divide the rights and obligations of their own party and
the other party and it shall do its duty to inform the
counterparty of the terms and conditions that may ex-
clude or reduce its liability and other significant inter-
ests, so as to avoid disputes and the risk of the contract
terms being deemed invalid.

In addition, due to the dispute over form terms in prac-
tice, Chinese law tends to the Knock-Out Rule. For
some important clauses, it is recommended that the
parties to the transaction still need to reach an agree-
ment and retain it through correspondence and other
forms, so as to avoid that due to the lack of agreement
or unclear reasons, only remedial measures can be
taken to promote the realization of the transaction, and
the interests of all parties cannot be guaranteed.

' Refers to that if the parties have quoted different form terms in their
offers and acceptances, the form terms quoted for the first time
should in principle apply, unless the parties expressly reject the form
terms quoted for the first time.

21n the dispute over form terms, according to this rule, in commercial
transactions, there are often cases where the offer goes back and
forth and the acceptance contains new terms, and these new terms
should be regarded as new offers. In this case, the last offer to be
made is the final effective offer.

3 Under this rule, conflicting form terms are struck down by each other
for lack of agreement, and the corresponding loopholes are filled by
legal provisions. If the parties have agreed on the substantive part of
the contract, but not on the non-substantive part of the contract, the
contract shall be deemed to be formed. This rule is adopted in Article
2.1.22 of the General Principles of Commercial Contracts and Article
2-4:209 of the Draft European Civil Code.
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Shaohe Law Firm is a full-service Chinese law firm with local expertise and global reach. Founded in 2007,
Shaohe Law Firm has become one of the most trusted legal service providers for foreign, especially European,
business in China. We cover a wide range of practice areas with an emphasis on corporate/M&A, employment
law, data compliance, intellectual property protection, tax law, litigation and arbitration.

. Shaohe Law Firm is a PRC-licensed law firm. We support clients in negotiations with Chinese
counterparts, deal with government departments and represent clients in Chinese courts and arbitration.

. Shaohe Law Firm provides full range of legal services to foreign companies entering and developing in
China.

. With more than 20 international and local lawyers, Shaohe Law Firm is one of the largest German-
speaking laws firm in the country.

. As an independent law firm headquartered in Shanghai, we support you all over China and cross bor-
ders. We maintain a close cooperative relationship with other local firms in China and in other
jurisdictions.
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Welcome to follow our WeChat account where
you will find the updated legal insights and news.
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