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SPC Promulgated Opinions on Intensifying the Punishment for
Intellectual Property Rights Infringement

Dear Sir or Madam,

On 14 September 2020, the PRC Supreme People’s Court (“SPC”) promulgated the Opinions of the Supreme People's
Court on Intensifying the Punishment for Intellectual Property Rights Infringement According to the Law
(“Opinions”). Please find below an overview of the Opinions.

Kind regards,
CMS, China

On 14 September 2020 the Supreme People’s Court (“SPC”) promulgated the Opinions of the Supreme People's
Court on Intensifying the Punishment for Intellectual Property Rights Infringement According to the Law
(“Opinions”). 

1. Introduction
  
 The Opinions are formulated in order to guide the People’s Courts to hear cases in a fair manner, intensify the

punishment of intellectual property (“IP”) rights infringement according to the law, effectively deter IP rights
infringement, and create a good business environment. The Opinions consist of 16 Articles which are divided into
four parts and provide guidance on:

   
 (1) strengthening the application of preservation measures;
   
 (2) ordering the cessation of infringement;
   
 (3) intensifying compensation; and
   
 (4) intensifying criminal crackdowns.
  
 Please find below an overview on the key provisions of the Opinions.
  
2. Key Provisions of the Opinions
  

 

a) Strengthening the Application of Preservation Measures

In this part, the SPC emphasizes that the People’s Court shall review in a timely manner the right holder’s
application for prohibitory injunction and evidence preservation in an IP civil litigation in the following
circumstances:

   
(1) If a right holder applies for prohibitory injunction for the infringement or imminent infringement

involving the IP rights of the following four subjects frequently vulnerable to IP rights infringement in
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recent years and such infringement will cause irreparable damage:

– core technologies;
  
– well-known brands;
  
– popular programs; and
  
– IP rights at exhibitions.

    

  
(2) If a right holder applies for an advance judgment about the cessation of infringement and for

prohibitory injunction at the same time, the People’s Court shall make timely examinations of both
requests from the right holder;

    

  

(3) If a right holder has preliminary evidence to prove the existence of IP rights infringement and the
evidence may be lost or difficult to obtain in the future, and the right holder applies for evidence
preservation, the People’s Court shall carry out an examination in a timely manner and make a ruling.
To improve the efficiency of handling cases, the Opinions provide that evidence preservation involving a
high level of professional technical issues may be participated in by a technical investigator.

   

 

 Further, the Opinions provide how the People’s Court can deal with cases in which the infringer obstructs the
evidence that has been preserved. Where an accused infringer arbitrarily damages or transfers any alleged
infringing product for which any preservation measure has been taken or any other evidence, making any
infringement fact impossible to be ascertained, the People’s Court may presume that the claim of the right
holder about proof issues under the said evidence is tenable.

   
 b) Ordering the Cessation of Infringement
   

  
In this part, the SPC emphasizes the application of advance judgement system and the support on right
holders’ requests on destruction of materials and tools of infringement in IP civil litigations:

   

  

(1) Advance judgement on the cessation of infringement

If the facts of infringement are clear to determine that the infringement is tenable, the People’s Court
may first order an advance judgement on the cessation of infringement. The advance judgement
system has already been provided for in Article 153 of the PRC Civil Procedure Law effective as of 1 July
2017, i.e. if some of the facts of a case being tried are evident already, the People’s Court may make a
judgment on those facts first. Since in disputes on IP rights infringement it often takes a long time to
render a judgement, pending civil cases will not only expand the losses of right holders, but also not be
conducive in improving the efficiency of the trial of cases and judicial credibility. Currently, the
application of advance judgment in the field of IP rights is not common. The emphasis in the Opinions
on this advance judgment system would facilitate the more frequent application of the advance
judgment system in the field of IP rights so as to timely stop the infringement, safeguard the legitimate
rights and interests of right holders.

    

  

(2) Destruction of materials and tools of infringement

In order to minimize the risk of further infringement, the People’s Court shall grant support to right
holders’ requests on rapid destruction of materials and tools primarily used to produce counterfeit and
pirated commodities in addition to destruction of the counterfeit and pirated commodities, as long as
the right holders can present evidence proving the evidence of existence of these materials, tools and
commodities. Under special circumstances, the People’s Court may order the disposal of materials and
tools of such materials and tools which have not even entered into the market for circulation.
Previously, in the PRC Trademark Law effective as of 1 November 2019, Article 63 only stipulates that
the People’s Court shall prohibit the said materials and tools from entering into the market for
circulation.

    
 c) Intensifying Compensations
   

  
In this part, the SPC elaborates on the measures to intensify compensation mainly from the perspectives of
the calculation of compensations, punitive compensations and statutory compensations, etc.

   
(1) Calculation of compensations

The Opinions provide that the People’s Court shall make full use of systems and methods such as
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excluding obstruction regarding burden of proof, investigation and evidence collection, evidence
preservation, professional evaluation, and economic analysis to instruct the parties to provide
comprehensive evidence to make the calculation of compensations more scientific and rational to fully
cover the losses of the right holders.

The People’s Court shall actively use the relevant data provided by the parties from Market Supervision
Administrations and tax authorities, infringers’ websites, publicity materials or other legally disclosed
documents and industry average profit margins to determine the illegal profits. In this regard, in
practices, the right holders are usually not able to retrieve precise financial information of the infringers
from the Market Supervision Administrations and tax authorities, and there is a lack of authoritative
third-party sources for providing data such as the average profits of the industry. It remains to be seen
whether there will be more practical measures.

The Opinions further provide that, if a right holder has provided evidence to prove the amount of the
illegal profits, the People’s Court may order the infringer to provide evidence of its illegal profits in its
possession. If the infringer refuses or fails to provide the evidence as required, the People’s Court may
determine the amount of compensations based on the claim of the right holder.

    

  

(2) Punitive compensations

There are no specific measures provided in this regard, but the Opinions emphasize that the People’s
Court shall support the request for punitive compensations from the right holders against infringers who
intentionally infringe the right holders’ IP rights with serious circumstances. In this regard, as the draft
for comments versions of the PRC Patent Law and the PRC Copyright Law also provide corresponding
punitive compensations, the emphasis on the application of punitive compensations in the Opinions
should promote the application of the provisions relating to punitive compensations of the forthcoming
updated IP laws.

    

  

(3) Statutory compensations

Under the condition that the infringement has caused material losses to the right holders or the
infringer has made huge profits, the People’s Court may determine a highest possible amount of
compensation within the scope of statutory compensations, i.e. close to or equivalent to the maximum
amount of the statutory compensations in an amount of RMB 5 million.

However, the People’s Court still has the discretion to determine the specific amount of the statutory
compensations. The Opinions further provide that the factors that a People’s Court shall take into
account when determining the amount of statutory compensations are as follows:

– Whether the infringer committed intentional infringement;
  
– Whether the infringer is primarily engaged in IP rights infringement;
  
– Whether there is repeated infringement;
  
– Whether the infringement lasted for a long time;
  
– Whether the infringement involved a wide geographic area; and
  
– Whether the infringement may harm personal safety, destroy environmental resources or damage

public interests.

In any event, the factors listed above help guide the right holders to gather evidence in an IP civil
litigation in order to obtain the highest compensations.

    
 d) Intensifying Criminal Crackdowns
   

  
In this part, the SPC has given considerations to frequently occurred IP rights infringement committed
through online sales and IP rights infringement in special circumstances, such as during the COVID-19
epidemic, and has stipulated provisions for intensifying criminal crackdowns.

   

  

(1) Evidence proving illegal profits in IP rights infringement committed through online sales

In view of frequently occurred IP rights infringement committed through online sales, the Opinions
provide that the People’s Court shall take into comprehensive consideration the electronic data on
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online sales, current accounts, delivery notes, records in the computer system of logistics companies,
witnesses’ testimony, defendants’ confessions, and other evidence, to determine the amount of illegal
business operations and the amount of illegal income from the crime of IP rights infringement.

    

  

(2) Cases where probation is not applicable

The People’s Court shall order heavier punishment and will generally not grant probation to the
following criminals:

– Criminals who primarily engaged in IP rights infringement;
  
– Criminals who counterfeited any registered trademark of commodities such as epidemic prevention

supplies in a specific period;
  
– Criminals who conducted repeated infringement after receiving an administrative penalty for the IP

rights infringement.
    

  

(3) Application of fines

The Opinions further provide that the application of fines shall be strengthened to deprive criminals of
the ability and conditions to infringe IP rights again.

    
3. Conclusion
  
 The Opinions summarize and emphasize the outstanding problems in practice. On the one hand, the Opinions

help the right holders to take appropriate measures in a timely manner to defend their rights. On the other
hand, the Opinions also provide guidance and a legal basis for the People’s Courts to hear cases more
comprehensively. In general, the Opinions emphasize some of the provisions of existing IP laws and regulations,
while adding a few clarifications and more detailed stipulations. It is expected that the SPC will provide
additional guidance and clarification, or that some standard practices will be developed in the judicial practices in
due course.

  

In case you have questions or for further information, please contact the author of this newsletter: 

Panpan Tang
Associate
CMS, China

T+86 21 6289 6363
E Panpan.Tang@cmslegal.cn
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About CMS, China 

关于 CMS, 中国 

CMS is one of the top 10 global law firms. With more 

than 4,800 professional legal and tax advisors in 

over 70 offices in more than 40 countries, we advise 

clients on both global and local matters and provide 

pragmatic and commercial advice. 

 

CMS, China has been advising clients on doing 

business in China for several decades. As one of the 

top international law firms in China, we are able to 

support international companies and Chinese 

enterprises on all their legal needs through our full 

service offering. We advise in the areas of M&A, 

corporate restructuring, FDI, distribution and 

commercial, competition, compliance, employment, 

banking and finance, insurance, real estate and 

construction, technology licenses, IP registration 

and enforcement, dispute resolution as well as tax 

and customs. 

 
Our team of legal experts are from China, Germany 

and the UK, and have an in - depth knowledge and 

understanding in many industrial sectors such as 

automotive, manufacturing, machinery and 

equipment, life sciences and healthcare, energy, 

banking & finance and TMC. We focus on serving the 

needs of our clients and on providing them with 

solution driven and business-oriented advice. 

 

作为全球最大的法律与税务服务机构之一，CMS通

过旗下遍布于 40 多个国家超过 70 个办公室的

4,800 多名律师，提供覆盖全球及本土化的商业可

行性解决方案。 

 

如今，CMS在中国服务客户已有数十年的历史。作

为中国最大的外资律所代表处之一，CMS, 中国专

注于并购、公司重组、外商直接投资、分销和商

法、竞争法、合规、劳动法、银行 和金融、保险、

房地产和建筑、技术许可、知识 产权注册与执行、

争议解决及税务和海关等各个领域， 为国际与中国

公司提供全方位的法律咨询服务。 

 

我们的顾问团队由来自中国、德国和英国的专家组

成，对汽车、制造、机械设备、生命科学和医疗保

健、能源、银行金融以及技术、传媒与通讯等行业

领域有着全面深入的了解。我们注重为客户提供实

际有效的咨询和解决方案， 以帮助客户达到既定商

业目标。 

 

3108 Plaza 66, Tower 2, 1266 Nanjing Road 
West, Shanghai 200040 P.R.China 
上海市南京西路 1266 号恒隆广场 2 期 3108 室 

Phone/ 电话: + 86 21 6289 6363 

Fax/ 传真: + 86 21 6289 0731 

Web/ 网址: https://cms.law/ en/ chn/ 

Email/ 电邮: info@cmslegal.cn 

 

Welcome to follow our WeChat where you 
will find the updated legal insights and news. 

欢迎扫码关注我们的微信公众号，在这里您可以获

取最新的法律资讯和新闻。 
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