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China Introduces New Negative List 2020 and New FTZ Negative
List 2020

Dear Sir or Madam,

On 23 June 2020, the PRC National Development and Reform Commission (“NDRC”) and the PRC Ministry of
Commerce (“MOFCOM”) jointly issued the new Special Administrative Measures (Negative List) for Foreign
Investment Access, 2020 Version (“Negative List 2020”) and the new Special Administrative Measures (Negative
List) for Foreign Investment Access to Pilot Free Trade Zones, 2020 Version (“FTZ Negative List 2020”). Both the
Negative List 2020 and the FTZ Negative List 2020 will enter into effect on 23 July 2020. Below is an overview on the
key changes brought by the Negative List 2020 and the FTZ Negative List 2020.

Kind regards,
CMS, China

As to market access by foreign investors, starting from 28 July 2017, the People’s Republic of China (“PRC”)
implemented a nationwide negative list approach. The negative list approach means that foreign investment in the
PRC is, generally, permitted, unless the respective project or entity falls within a so-called negative list. Foreign
investment in areas falling under a negative list is still subject to restrictions or prohibitions. Further, under the
negative list approach, the previous ex-ante approval requirements for foreign investment in the PRC have generally
been shifted to (ex-post) record-filing and, since 1 January 2020, mere reporting procedures, unless the respective
project or entity falls within a negative list. Foreign investment in industry sectors which are listed in a negative list,
are still subject to approval by the competent Authority of Commerce. Article 4 of the PRC Foreign Investment Law,
effective since 1 January 2020, now formally states that the PRC shall implement a system of pre-establishment
national treatment, which, however, is subject toto the above described negative list approach.

Generally, there are 2 different sets of negative lists. I.e. one for the 18 Pilot Free Trade Zones (“FTZs”) and one for
the rest of the country. The currently still effective Special Administrative Measures (Negative List) for Foreign
Investment Access, 2019 Version (“Negative List 2019”) and the Special Administrative Measures (Negative List)
for Foreign Investment Access to Pilot Free Trade Zones, 2019 Version (“FTZ Negative List 2019”) had been
issued on 30 June 2019 by the PRC National Development and Reform Commission (“NDRC”) and the PRC Ministry
of Commerce (“MOFCOM”) and took effect on 30 July 2019.

In connection with the PRC Foreign Investment Law which entered into effect on 1 January 2020, it was already
planned to further update the current Negative List 2019 and the current FTZ Negative List 2019. During an
executive meeting of the State Council on 10 March 2020, the PRC’s Prime Minister LI Keqiang said that the negative
lists of 2020 shall be issued earlier than in the past few years to “show our determination and confidence to further
open up to the international community” as well as to “reduce the negative impact of the COVID-19 epidemic on
foreign investment”.

Thus, on 23 June 2020, the NDRC and the MOFCOM jointly issued the new Special Administrative Measures (Negative
List) for Foreign Investment Access, 2020 Version (“Negative List 2020”) and the new Special Administrative
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Measures (Negative List) for Foreign Investment Access to Pilot Free Trade Zones, 2020 Version (“FTZ Negative
List 2020”). Both the Negative List 2020 and the FTZ Negative List 2020 will enter into effect on 23 July 2020.
Simultaneously with the entering into effect of the Negative List 2020 and the FTZ Negative List 2020, the current
Negative List 2019 and the current FTZ Negative List 2019 will cease to be effective. 

Below is an overview on the key changes brought by the Negative List 2020 and the FTZ Negative List 2020. 

1. Changes in the Restricted or Prohibited Items of the Negative List 2020 and the FTZ Negative List
2020

In comparison to the current Negative List 2019 and the current FTZ Negative List 2019, the new Negative List
2020 and the new FTZ Negative List 2020 further reduce restrictions and prohibitions on foreign investment and,
thus, provide for further access for foreign investors in certain key industries, such as finance, infrastructure,
manufacturing, agriculture, biomedicine and education. Details are set out below.

Compared to the Negative List 2019, the new Negative List 2020 has reduced restrictions and prohibitions, which
are now divided into 12 categories, from 40 to 33. Compared to the FTZ Negative List 2019, the new FTZ
Negative List 2020, has reduced restrictions and prohibitions, which are now divided into 12 categories, from 37
to 30. I.e. the Negative List 2020 has reduced restrictions and prohibitions by 17.5%, and the FTZ Negative List
2012 has reduced restrictions and prohibitions by 18.9%.

The 12 categories of both the Negative List 2020 and the FTZ Negative List 2020 are (1) Agriculture, Forestry,
Animal Husbandry and Fishery; (2) Mining; (3) Manufacturing; (4) Production and Supply of Electric Power,
Heating Power, Gas and Water; (5) Wholesale and Retail Industry; (6) Transportation, Storage and Mail; (7)
Information Transmission, Software and Information Technology Services; (8) Leasing and Business Services; (9)
Scientific Research and Technical Services; (10) Education; (11) Health and Social Work; and (12) Culture, Sports
and Entertainment.

Key changes are as follows:
   
 a) Further expanding the opening-up of key service industries
   

  

(1) Finance

According to the Negative List 2019 and the FTZ Negative List 2019, the shareholding ratio of foreign
investors in a securities company, a securities investment fund management company, a futures
company and a life insurance company is not allowed to exceed 51%.

However, on 11 October 2019 and 13 March 2020, the China Banking and Insurance Regulatory
Commission has announced on its website that from 1 April 2020, the above-mentioned limitations on
the shareholding ratio of foreign investors shall be cancelled. This has now been reflected in the
Negative List 2020 and the FTZ Negative List 2020. All current restrictions on the shareholding ratio of
foreign investors in the above-mentioned companies have been completely removed from the Negative
List 2020 and the FTZ Negative List 2020. This means that according to Negative List 2020 and the FTZ
Negative List 2020 now all restrictions on the shareholding ratio of foreign investors in the finance sector
have been removed.

    

  

(2) Infrastructure

According to the Negative List 2019 and the FTZ Negative List 2019, investments in the construction and
operation of water supply and sewage pipe networks in a city with more than 500,000 residents must be
controlled by the Chinese party.

Such restriction has now been removed from the Negative List 2020 and the FTZ Negative List 2020.
    

  

(3) Transportation

According to the Negative List 2019 and the FTZ Negative List 2019, foreign investment in air traffic
control is prohibited.

The Negative List 2020 and the FTZ Negative List 2020 have softened such restriction and now foreign
investors are only not allowed to participate in the construction and operation of airport towers.

    
(4) Surveying and Mapping
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Under the Negative List 2019 and the FTZ Negative List 2019, foreign investors are prohibited from
investing in geodetic surveying, hydrographic surveying and charting, surveying and mapping via aerial
photography, ground mobile surveying, surveying and mapping of administrative area borders, compiling
of topographical maps, world administrative maps, national administrative maps, administrative maps at
the provincial level or below, nationwide used maps for schools, locally used maps for schools and true
three-dimensional maps, compiling of navigation electronic maps and regional investigations in terms of
geological mapping, mineral geology, geophysics, geochemistry, hydrogeology, environmental geology,
geological disasters and remote sensing geology.

The Negative List 2020 and the FTZ Negative List 2020 have kept the above prohibitions, but added that
mining right owners working within the scope of their mining rights are not subject to such special
administrative measures.

   
 b) Further releasing restrictions to the access to manufacturing and agriculture industries
   

  

(1) Manufacturing

The Negative List 2019 and the FTZ Negative List 2019 still provided that, except for special purpose
vehicles and new-energy vehicles, the shares of a manufacturer producing other types of vehicles held
by Chinese parties shall be at least 50 percent, and that a single foreign investor may establish only up
to two joint ventures in the PRC to manufacture the same type of vehicles (limits on the foreign
shareholding will be removed for commercial vehicles in 2020; in 2022, the limits on the foreign
shareholding will be abolished for passenger vehicles, and the restriction that a single foreign investor
may only establish up to two joint ventures in the PRC to manufacture the same type of vehicles will be
eliminated as well).

The Negative List 2020 and the FTZ Negative List 2020 now provide that, except for special purpose
vehicles, new-energy vehicles and commercial vehicles, shares of a manufacturer producing other types
of vehicles, held by Chinese parties, shall be at least 50 percent, and a single foreign investor may
establish up to two joint ventures in China to manufacture the same type of vehicles (in 2022, the limits
on the foreign shareholding will be abolished for passenger vehicles, and the restriction that a single
foreign investor may establish up to two joint ventures in China to manufacture the same type of
vehicles will be eliminated as well). I.e., the restriction on the shareholding ratio of foreign investors for
manufacturing commercial vehicles has been removed. It is, therefore, no longer required that Chinese
shareholders hold at least 50% of the shares in commercial vehicles manufacturing companies. Now, the
shares in commercial vehicle manufacturing companies can be solely held by foreign investors.

Further, according to the Negative List 2020, foreign investors are no longer prohibited from investing in
the smelting and processing of radioactive minerals and the production of nuclear fuels. In Free Trade
Zones (“FTZs”), this was already allowed before.

    

  

(2) Agriculture

The Negative List 2019 stipulates that the selection and cultivation of new varieties of wheat and corn
and the production of seeds of wheat and corn, must be undertaken by a company controlled by the
Chinese party.

The Negative List 2020 now provides that the Chinese parties shall hold at least 34% of the shares of a
company undertaking the selection and cultivation of new varieties of wheat and the production of the
seeds of wheat. The selection and cultivation of new varieties of corn and the production of seeds of
corn, however, must still be undertaken by a company controlled by the Chinese party.

In FTZs, already before, the Chinese parties shall hold at least 34% of the shares of a company
undertaking the selection and cultivation of new varieties of both wheat and corn and the production of
the seeds of both wheat and corn.

    

 

c) Further opening up in FTZs

The FTZ Negative List 2020 is only applicable for foreign investments in the, currently, 18 FTZs in the PRC,
which are located in Shanghai, Guangdong, Tianjin, Fujian, Liaoning, Zhejiang, Henan, Hubei, Chongqing,
Sichuan, Shaanxi, Hainan, Shandong, Jiangsu, Guangxi, Hebei, Yunnan and Heilongjiang. Below are key
changes which only apply in FTZs.

   
(1) Biomedicine
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According to the Negative List 2019 and the FTZ Negative List 2019, foreign investors are forbidden
from investing in the application of processing techniques of traditional Chinese medicine decoction
pieces, such as steaming, frying, cauterizing and calcining and the manufacturing of Chinese patent
medicine products with a secret formula.

Such prohibition has now been removed from the FTZ Negative List 2020. I.e., foreign investors are
allowed to invest in traditional Chinese medicine decoction pieces in FTZs after the effectiveness of the
FTZ Negative List 2020.

    

  

(2) Education

According to the FTZ Negative List 2020, foreign investors are now allowed in FTZs to establish
occupational training institutions beyond and within the educational system.

    
2. General Changes in Accordance with the PRC Foreign Investment Law
   

 

a) Changes in wording

The wording of both the Negative List 2020 and the FTZ Negative List 2020 has been adjusted in accordance
with the PRC Foreign Investment Law and its implementing regulations. Concurrently with the entering into
effect of the PRC Foreign Investment Law on 1 January 2020, the special joint venture forms of Sino-foreign
equity joint ventures and Sino-foreign cooperative joint ventures have been abolished. Thus, in the Negative
List 2020 and the FTZ Negative List 2020 these special joint venture forms are not mentioned anymore. The
Negative List 2019 and the FTZ Negative List 2019 stated that investments in market surveys and medical
institutions are limited to (equity) joint ventures and cooperations, i.e. cooperative joint ventures. Now, the
Negative List 2020 and the FTZ Negative List 2020 state that investments in market surveys and in medical
institutions “are limited to joint ventures”. In other words, content wise, there is no change.

   

 

b) Newly-added exceptions to restrictions and prohibitions

In the Negative List 2020 and the FTZ Negative List 2020, it is newly added that, after being examined by
the relevant competent department of the State Council and after having been approved by the State
Council, for specific foreign investments, exemptions from the restrictions set out in the Negative List 2020
and the FTZ Negative List 2020 are possible. However, details, such as on the requirements, the procedures
and the required application documents, are not specified.

   
3. Further Opening Up according to the Master Plan for the Construction of the Hainan Free Trade Port

On 1 June 2020, the PRC State Council issued the Master Plan for the Construction of the Hainan Free Trade Port
(“Hainan FTP Plan”). According to the Hainan FTP Plan, restrictions on foreign investments within the Hainan
Free Trade Port may be further eliminated compared to the Negative List 2020 and the FTZ Negative List 2020.
This especially applies for finance, telecommunications and education sectors. A separate negative list for foreign
investment access to Hainan Free Trade Port is expected to be formulated and promulgated later.

   

 

a) Finance

According to Articles 2.11 and 3.6 of the Hainan FTP Plan, the opening up of the financial industry in Hainan
Free Trade Port shall be expanded. For example, qualified overseas securities, fund and futures operation
institutions shall be allowed to establish wholly-owned or joint venture financial institutions in the Hainan
Free Trade Port.

   

 

b) Telecommunications

In accordance with the Negative List 2020 and the FTZ Negative List 2020, investments in
telecommunications companies are still limited to the telecommunications business opened according to
China's WTO accession commitments. The shareholding ratio of foreign investors in a value-added
telecommunications business (excluding e-commerce business, domestic multi-party communications, store-
and-forward and call center) shall not exceed 50%. Also, the basic telecommunication business must be
controlled by the Chinese party.

According to Article 2.18 of the Hainan FTP Plan, however, value-added telecommunications services shall be
opened up for foreign investors and the restrictions on the shareholding ratio of foreign investors shall be
gradually lifted. Also basic telecommunications services in Hainan Free Trade Port shall be opened up for
foreign investment.
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c) Education

According to Article 3.12 of the Hainan FTP Plan, overseas high-level universities for science, engineering,
agriculture and medicine, as well as vocational colleges shall be allowed to engage in independent schooling
operations and to set up international schools in Hainan Free Trade Port.

   
4. Conclusion

The Negative List 2020 and the FTZ Negative List 2020 further reduce restrictions and prohibitions regarding
foreign investments in certain industries.

However, in certain key areas, restrictions still apply:

E.g., foreign investments regarding (i) rare earths, (ii) news agencies, (iii) editing, publishing and production of
books, newspapers, periodicals, audio-visual products and electronic publications, (iv) all levels of broadcasting
stations, television stations, radio and television channel and frequency, radio and television transmission
networks and the engagement in the video on demand business of radio and TV, (v) radio and television program
production and operation as well as (vi) film production companies, distribution companies, cinema companies
and the introduction of films are still prohibited.

Foreign investments in industries, such as (i) printing of publications, (ii) telecommunications companies and
value-added telecommunication services, (iii) internet news services, online publishing services, online audio-
visual program services, internet culture operation (excluding music) and internet public-oriented information
releasing services, (iv) legal services, (v) market surveys, (vi) pre-school institutions, senior high schools and
institutions of higher learning, (vii) medical institutions and (viii) the manufacturing of vehicles (other than
special purpose vehicles, new-energy vehicles and commercial vehicles) are still restricted.

In conclusion, the trend of the last years to further open up and to reduce restrictions and prohibitions of foreign
investment in the PRC is continued by the Negative List 2020 and the FTZ Negative List 2020. This is, without
any doubt, positive and will bring along new and extended possibilities for foreign investors in the PRC. However,
it is to be hoped that in the next years access to the Chinese market will still be further opened up to foreign
investors.

In case you have questions or for further information, please contact the authors of this newsletter: 

Dr Ulrike Glueck
Managing Partner
Head of Corporate Practice 
Area Group 
CMS, China 
T +86 21 6289 6363 
E ulrike.glueck@cmslegal.cn

Michael Munzinger, LL.M.
Counsel
CMS, China

T +86 21 6289 6363 
E michael.munzinger@cmslegal.cn

Lei Shi
Junior Associate
CMS, China

T +86 21 6289 6363
E lei.shi@cmslegal.cn
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About CMS, China 

关于 CMS, 中国 

CMS is one of the top 10 global law firms. With more 

than 4,800 professional legal and tax advisors in 

over 70 offices in more than 40 countries, we advise 

clients on both global and local matters and provide 

pragmatic and commercial advice. 

 

CMS, China has been advising clients on doing 

business in China for several decades. As one of the 

top international law firms in China, we are able to 

support international companies and Chinese 

enterprises on all their legal needs through our full 

service offering. We advise in the areas of M&A, 

corporate restructuring, FDI, distribution and 

commercial, competition, compliance, employment, 

banking and finance, insurance, real estate and 

construction, technology licenses, IP registration 

and enforcement, dispute resolution as well as tax 

and customs. 

 
Our team of legal experts are from China, Germany 

and the UK, and have an in - depth knowledge and 

understanding in many industrial sectors such as 

automotive, manufacturing, machinery and 

equipment, life sciences and healthcare, energy, 

banking & finance and TMC. We focus on serving the 

needs of our clients and on providing them with 

solution driven and business-oriented advice. 

 

作为全球最大的法律与税务服务机构之一，CMS通

过旗下遍布于 40 多个国家超过 70 个办公室的

4,800 多名律师，提供覆盖全球及本土化的商业可

行性解决方案。 

 

如今，CMS在中国服务客户已有数十年的历史。作

为中国最大的外资律所代表处之一，CMS, 中国专

注于并购、公司重组、外商直接投资、分销和商

法、竞争法、合规、劳动法、银行 和金融、保险、

房地产和建筑、技术许可、知识 产权注册与执行、

争议解决及税务和海关等各个领域， 为国际与中国

公司提供全方位的法律咨询服务。 

 

我们的顾问团队由来自中国、德国和英国的专家组

成，对汽车、制造、机械设备、生命科学和医疗保

健、能源、银行金融以及技术、传媒与通讯等行业

领域有着全面深入的了解。我们注重为客户提供实

际有效的咨询和解决方案， 以帮助客户达到既定商

业目标。 

 

3108 Plaza 66, Tower 2, 1266 Nanjing Road 
West, Shanghai 200040 P.R.China 
上海市南京西路 1266 号恒隆广场 2 期 3108 室 

Phone/ 电话: + 86 21 6289 6363 

Fax/ 传真: + 86 21 6289 0731 

Web/ 网址: https://cms.law/ en/ chn/ 

Email/ 电邮: info@cmslegal.cn 
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will find the updated legal insights and news. 
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