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How to Prevent Labor Disputes when Liquidating a Company 

 

In light of the current economic situation, affected by recession, some enterprises are unable to 

maintain the original scale of their production or operation. When facing the situation of complete 

or partial closure, labor disputes arise frequently and it is of utmost importance to establish a 

comprehensive employee settlement plan. 

 

I． Employee settlement in case of complete closure of the enterprise 

 

If the enterprise decides to close down and cease all of its business activities, it needs to make 

arrangements for all its employees. In this case, the specific time of employee settlement and the 

fairness and consistency of the scheme are worth considering. In practice, the timing of employee 

settlement is decisive for the tax clearance, which, on the other hand, is a prerequisite for the final 

company deregistration. To complete the tax clearance, one of the most important parts is the 

completion of employee settlement. As enterprises pay monthly wages, bonuses, social insur-

ance, housing fund etc. for employees, the settlement of employees is a prerequisite for the start 

of the tax clearance. If employees cannot be properly settled before the tax clearance, this will 

greatly delay the whole liquidation process. In addition, the compensation fee for the employee 

settlement is a high expense. Therefore, when it comes to the closure of enterprises, it is neces-

sary to pre-arrange and deal with the settlement of employees early in order to avoid affecting the 

follow-up process. 

 

1.  Preliminary preparation for employee settlement 

 

Before determining the employee settlement scheme, the enterprise should first examine the em-

ployee’s labor contracts. After determining the following items for each employee, the enterprise 

can proceed to design the corresponding compensation scheme: 

 

1. Working years, including working years in the enterprise and accumulative ones; 

2. Labor remuneration, including allowances, bonuses, etc.; 

3. The situation of rest and vacation; 

4. Pregnancy, work-related injuries, etc.; 

5. The company's compensation scheme during previous employee settlements. 

 

2.  General scheme for employee settlement 

 

The general scheme of employee settlements mainly involves the transfer, termination or expira-

tion of labor relationships. In this article, we will briefly introduce the matters that deserve attention 

with regard to the practical operation of the three modalities. 
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 Transfer of labor relationships 

If a domestic affiliated company of the enterprise in liquidation or another domestic company is 

willing to take over some or all of the employees of the enterprise in liquidation, the latter may 

arrange the transfer of labor relationships. There are no detailed legal provisions for such transfer, 

which depends on the tripartite agreement between the enterprise in liquidation, the employee 

and the receiving enterprise. However, with reference to Article 34 of the PRC Labor Contract 

Law, the employees’ specific rights and obligations as well as the number of service years shall 

be taken over by the receiving enterprise. 

If such enterprise is only willing to take over some employees, the enterprise in liquidation needs 

to consider which employees shall be transferred. Generally, priority should be given to the em-

ployees whose professional skills are required by the receiving enterprise, who have been work-

ing at the enterprise in liquidation for a long time, who are still in the period of work-related injuries 

or who are pregnant, etc. The enterprise in liquidation should mainly consider the following two 

points for its decision: 1) special and key skilled employees can meet the needs of the receiving 

enterprise; 2) long working years or employees in special periods will generate higher costs. Upon 

confirmation of the list of transferred employees, the enterprise in liquidation shall consult with the 

receiving enterprise and prepare the tripartite agreements, the certificates of termination of labor 

relationship, the handover lists and other documents in advance. 

As for the economic compensation in case of labor relationship transfer, the receiving enterprise 

shall generally recognize the working years of the transferred employees in the enterprise in liq-

uidation. Thus, the enterprise in liquidation does not need to give additional compensation. How-

ever, some employees may also request severance payments for their working years in the en-

terprise in liquidation and such working years would then not be taken over by the receiving en-

terprise. In this case, the enterprise in liquidation needs to combine the cost factors and compre-

hensively consider whether it wants to comply with the requests of the employees or not. If the 

enterprise in liquidation cannot meet such requests, it can consider choosing other employees to 

transfer and the employment relationships of employees, who expressed such requests, can be 

settled by termination or expiration. 

 

 Expiration of labor relationships 

The labor contracts of employees expire automatically as a result of the company’s liquidation. 

Enterprises may declare the expiration of labor relationships in accordance with Articles 44, 46 

and 471 of the PRC Labor Contract Law. In this case, the enterprise needs to prepare the notice 

                                                
1 Article 44   Under any of the following circumstances, a labor contract shall expire: 
……(5) the employer's business license is revoked, the employer is ordered to close down, the employer is revoked or the employer 

has decided to dissolve prematurely; …… 

Article 46   Under any of the following circumstances, the employer shall make severance to the worker: 

……(6) the labor contract is terminated pursuant to the provisions of item (4) or item (5) of Article 44; …… 

Article 47   Severance shall be paid to an employee based on the number of service years of the employee and based on the standard 
of one month's wage for each completed year of service. Where the period of service is more than six months but less than a year, it 
shall be deemed as a completed year of service; where the period of service is less than six months, the employer shall pay half a 
month's wage to the employee as severance. 
Where the monthly wage of an employee is more than three times of local average monthly wage of employees of the preceding year 
announced by the Municipal People's Government of the centrally-administered municipality or the municipality divided into districts 
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of expiration of labor contract, certificate of expiration, the handover list and other documents in 

advance, and determine the specific moment for the declaration of expiration. 

The enterprise liquidation is a long process which often takes one or more years. However, as 

mentioned above, due to the requirements of tax clearance, the settlement of employees should 

be done early in the liquidation process. The law does not clearly stipulate at which point of the 

liquidation the employees' labor contracts expire. The specific time of expiration is controversially 

addressed. In practice, enterprises often choose to solve the problem of employee settlement as 

early as possible. If the employee settlement cannot be completed, the employee may choose an 

aggressive approach against the company, such as reporting it to the relevant authorities, which 

may result in the suspension and delay of the corporate liquidation. In order to achieve a proper 

resettlement, it is important to choose the right time for negotiation. 

There are two main points that enterprises need to address during the negotiation with employ-

ees: (1) convince employees that the enterprise needs to be closed for liquidation; (2) convince 

employees that the offered compensation standard exceeds the statutory requirements. As for 

point (1), the enterprise first needs to complete a part of the procedural filing, such as the filing 

with the Commission of Commerce. The enterprise in liquidation needs to obtain the filing notice 

or any official document from the relevant authorities first to gain credibility and show the employ-

ees that the decision to close down the enterprise is immutable. After the enterprise has obtained 

the documents, it can arrange a meeting with the employees. As for the compensation standard 

referred to in point (2), according to the requirements of the PRC Labor Contract Law, if an en-

terprise is liquidated, it shall pay severance to its employees according to their working years in 

the enterprise and their average monthly salary in the last year.  

However, since there is no specific time for the expiration of the contract within the law, the en-

terprise can inform its employees that it will cease production during the period from the beginning 

of the liquidation until the final deregistration. If the employees are willing to take compensation, 

they can negotiate to terminate the contract with the enterprise, otherwise they will receive a 

reduced salary during the shutdown process according to the provisions of the labor law. Salary 

remuneration during the shutdown period varies according to different local regulations. 2 Gener-

ally, the employee receives the usual salary during the first month of the shutdown, and it then 

fluctuates around the local minimum salary. 

At the same time, the enterprise can inform the employees that the receipt of reduced salary 

during the shutdown would lower the calculation standard for their final severance and thus cause 

damage to their own interests. As long as employees realize that the liquidation of the enterprise 

                                                
where the employer is located, the severance standard  to be made to the employee shall be based on three times the average 
monthly wage and the service years for which severance are paid for shall not exceed 12 years. 
The monthly wage referred to in this Article shall mean the average wage of an employee  over 12 months before the expiration or 
termination of the labor contract. 
2 Taking Beijing as an example, according to Article 27 of Provisions of Beijing Municipality on Wage Payment, Where an employer's 

shutdown or suspension of business does not result from actions of employees themselves, the employer shall, within a wage payment 
cycle, pay them as though they have taken; when the period is beyond the wage payment cycle, employees shall be paid based on 
the labor they provided and under the wage rate newly specified by both parties, but the wages shall be no less than the minimum 
wage rate of this municipality; where the employer has not arranged employees to work, an amount of no less than 70% of the 
minimum wage rate of this municipality shall be paid to the employees as basic cost of living, unless otherwise stipulated by the state 
or this municipalities. 
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is a foregone conclusion and that the enterprise provides the best solution from the perspective 

of the employees' interests, they are more likely to enter into negotiations to terminate the labor 

relationship. However, it must be noted that the suspension of production implies the cease of all 

production and business activities. The above-mentioned employee treatments during a shut-

down are often not supported by judicial practice if only a part of the production or business ac-

tivities is stopped. 

The described scheme can generally solve the problem of employee settlement in enterprise 

liquidation, but it cannot prevent the situation that employees jointly request higher compensation, 

or even file a collective complaint with the relevant authorities to prevent the company from liqui-

dating. In addition, the lack of statutory regulation to determine the expiration time also leads to 

uncertainty. Therefore, enterprises should try their best to settle labor relationships by negotiation 

of termination. 

 

 Termination of labor relationships 

According to Article 36 of the PRC Labor Contract Law, the employer and the employee may 

terminate the labor contract by consensus. If an enterprise intends to terminate the labor contract 

through consultation with its employees, it shall first set up a compensation scheme according to 

the budget of the enterprise and the working years of each employee to determine the acceptable 

bottom line of the enterprise. A negotiated termination agreement, a certificate of termination and 

a handover list are then designed according to the scheme. It should be noted that the scheme 

design and the negotiation of termination agreements of employees should vary according to their 

different positions. Enterprises should design compensation schemes in different categories. 

As mentioned above, an enterprise can communicate the advantages and disadvantages of the 

expiration of labor relationship to the employees after stopping production and negotiate on ter-

minating labor relations as early as possible. During the negotiations, the enterprise should take 

care of employees‘ emotions, arrange negotiation sequences according to different employees' 

personalities, and arrange negotiations one by one. In practice, once some employees start to 

negotiate with the enterprise and accept its compensation plan, it will be easier to enter into ne-

gotiations with other employees. In addition, from the perspective of the enterprise, we should 

ensure the consistency of the compensation schemes, ensure that the same compensation stand-

ard is applied to employees at the same level, and avoid causing employees’ antipathy due to 

differentiated treatment. 

According to the relevant provisions in the PRC Labor Contract Law, the legal standard of sever-

ance for the termination of labor relationship by negotiation is determined according to the working 

years of the employees and their average monthly salary in the last year. The enterprise then 

often needs to pay extra compensation to obtain the consent of employees. However, according 

to the Chinese law, even in case of illegal termination, the compensation is only twice the statutory 

severance. Therefore, although an enterprise needs to increase the amount of compensation to 

obtain employees‘ consent, the amount should not exceed twice the statutory severance. 
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For some senior management positions, the enterprise may consider to set a separate compen-

sation standard. The amount of the statutory compensation often fails to meet the senior man-

agement’s expectations and if the senior management does not agree, the settlement can only 

be handled in accordance with the expiration of the labor contract scheme, which may increase 

the difficulty of the liquidation of the enterprise. 

If an enterprise can reach a termination agreement with its employees, it will greatly reduce the 

risk of labor litigations and simplify the enterprise liquidation process. However, the scheme also 

has drawbacks. The compensation standard that is agreed with employees is often higher than 

the statutory standard and therefore increases the cost of the enterprise. 

In addition, the enterprise should also pay attention to the handling of individual employees in the 

process of terminating labor relationship through negotiation. In the later liquidation process, the 

cooperation of individual employees may still be needed. Their settlement scheme should be 

planned separately. When determining the senior management’s compensation, the enterprise 

may take their further working into consideration. If they will be paid for the further working, such 

part of payment could be included into the compensation. 

 

II． Employees in situations where parts of business are closed 

 

If an enterprise still needs to retain its entity, but needs to adjust most of its business or cancel 

some of its business activities, it may apply the provisions of Article 40, paragraph 3, of the PRC 

Labor Contract Law3 and negotiate with the employees who are involved in the closure of busi-

ness on the termination of their labor relationships. 

The specific negotiation process is similar to the above, but the basis of the negotiation will be 

different in this situation compared to the deregistration of the enterprise. While it may be possible 

to transfer employees to a similar position in another department, the expiration of labor relation-

ships does not apply in this case. It may thus be more difficult for the enterprise to convince 

employees to agree upon a mutual termination.. 

 

III． Summary 

 

To sum up, all of the employee settlement schemes aim at the successful completion of deregis-

tration or structural adjustment of an enterprise. For this purpose, we can use the expiration of 

the enterprise or significant changes in the objective situation as bargaining chips, analyze the 

advantages and disadvantages of the expiration and termination of labor relationships through 

negotiation, and propose a slight increase of the amount of the legal compensation (such as one 

                                                
3 Article 40   Under any of the following circumstances, the employer may terminate the labor contract by giving the employee a 

written notice 30 days in advance or by making an additional payment of one month's wage to the employee: 
……. (3) where the objective circumstances for which the conclusion of the labor contract is based upon have undergone significant 
changes and as a result thereof, the labor contract can no longer be performed and upon negotiation between the employer and the 
employee, both parties are unable to reach an agreement on variation of the contents of the labor contract. 
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month or two months‘ salary) to encourage employees to accept the scheme of mutual termina-

tion. During these negotiations, enterprises should also consider details such as negotiation hab-

its of employees, so as to avoid mass incidents. 

Generally speaking, the presence of neutral third parties often supports enterprises and employ-

ees during their efforts to reach a consensus. If the enterprise can contact a familiar staff of the 

Labor Bureau and get their support before large-scale negotiations, this will foster the success of 

the negotiations. 
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