
 

 

China – Dismissal due to Employee’s Incompetence 

 

On 30 November 2016, China’s Supreme People’s Court released the “Minutes of the 8
th
 National 

Court Trial Work Conference on Civil and Commercial Matters – Part of Civil Matters” (“Minutes”).  

According to the Minutes, an employer may not fire an employee just because the employee was 
graded last in a performance evaluation or failed to win a “competition for positions”. Such 
unilateral employer dismissals will not be supported by courts and the dismissed employees may 
claim from the employer reinstatement or compensation for unlawful dismissal i.e. may claim 
double the statutory severance.  

The Minutes are a good reason to take a closer look at the limited options for dismissal of 
employees due to incompetence in China. What are the legal possibilities in the very common 
case that the performance of an employee is not up to the company’s expectations? 

Statutory termination reason must be fulfilled 

In China, any unilateral dismissal by the employer always requires at least one of the limited 
number of statutory reasons to be fulfilled. Dismissal at will, as common in some other 
jurisdictions, is not allowed. 

The employee’s incompetence can constitute a statutory termination reason if certain mandatory 
conditions have been met. An employer may, with a 30-day written prior notice or by paying a one 
month’s salary in lieu of notice, dismiss an employee who  

 is incompetent and  - cumulatively 

 has remained incompetent after training or having adjusted his/her position.  

Furthermore, if it is proven that an employee does not meet the recruitment conditions during the 
probation period, the employee can be dismissed with immediate effect.  

A lawful dismissal due to incompetence, except the above-mentioned immediate dismissal during 
the probation period, leads to statutory severance payable by the employer to the employee at 
the time of termination. The exact severance calculation depends on the individual case and also 
on the local regulations at the workplace. Generally, one monthly salary needs to be paid as 
severance for each year of service, but with caps applying to the maximum calculation basis and 
to the number of service years to be considered. 

In contrast, an unlawful dismissal due to incompetence can result in employee’s claim for 
reinstatement or a claim for double the statutory severance. 

“Incompetence” 

Based on older official explanations, an employee is incompetent under one of the following 
circumstances: 

 The employee fails to accomplish the tasks stated in his/her labour contract; or 

 The employee is unable to reach the productivity level of other colleagues doing the 
same type of job or holding the same position.  

But the employer may not arbitrarily enhance the work standards so that the employee cannot 
meet them.  

In practice, the above vague and at the same time cumbersome regulations make it very difficult 
to terminate the employment of an employee not meeting performance expectations. For example: 



 

 Often labour contracts fail to specify the employee tasks at all, or are not defined in a 
sufficient level of detail: then it cannot be proven that specified tasks were 
unaccomplished; 

 It is not possible to use the productivity level comparison where no comparable position 
exists, e.g. in case of a general (or other high level) manager, or in smaller companies 
with limited staff. 

Even if it is possible to prove that an employee is incompetent outside the probation period, 
his/her employer must at first provide the employee with training or adjustment of his/her position 
for improvement. The employer can only dismiss the employee for incompetence if the employee 
remains incompetent after such training or adjustment has taken place.  

Practical suggestions prior to the dismissal 

The employer assumes the burden of proof in an employer dismissal. Based on relevant court 
cases the following actions may increase the chances of a legally valid dismissal: 

 The specific standards / evaluation procedures for and content of a certain job position of 
an employee should be precisely articulated in a validly signed labour contract with the 
employee and/or in relevant company rules or hand books; they must be validly adopted 
by complying with the statutory procedures; 

 The employee’s obligation to participate in performance evaluation and improvement 
training and to accept necessary and appropriate job adjustments decided by the 
employer, should be included in the relevant labour contract and/or company rules; 

 Outside the probation period, timely and detailed evaluation of job performance (including 
results) should be adequately documented and ideally signed by the employee; 

 Improvement training and/or adjustment of job positions (including results) should be 
appropriate and reasonable, and again should also be adequately documented;  

 If the employee does not sufficiently improve after such training or adjustment, other 
measures softer than dismissal (such as written warnings, amending the labour contract, 
mutual termination etc.) can be considered.  

Dismissal process 

 The written unilateral dismissal notice should be carefully drafted to comply with all 
statutory requirements, including showing the dismissal reason; and 

 The trade union within the company (or otherwise the local trade union committee) shall 
be informed in writing about the dismissal ideally before termination, but latest before the 
employee has filed a lawsuit against the perceived unlawful termination. The inquiries 
and opinions of the trade union need to be answered in writing. 
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Diese Nachricht (inklusive aller Anhänge) ist vertraulich. Sie darf ausschließlich durch den 
vorgesehenen Empfänger und Adressaten gelesen, kopiert oder genutzt werden. Sollten Sie 
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Amsterdam, Berlin, Bratislava, Brünn, Brüssel, Budapest, Cambridge, Dubai, Düsseldorf, 
Eindhoven, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, Jakarta, Jeddah, Kiew, 
Klagenfurt, London, London Tech City, München, Paris, Prag, Riad, Singapur, Seoul, Warschau 
und Wien tätig sowie mit einer Repräsentanz in New York, Menlo Park, Peking und Shanghai 
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organisational reasons, the personal E-Mail address of the sender is not available for matters 
subject to a deadline. Please send, therefore, matters subject to deadline exclusively by mail or 
by fax. We operate in combination with our national partnership in Amsterdam, Berlin, Bratislava, 
Brno, Brussels, Budapest, Cambridge, Dubai, Dusseldorf, Eindhoven, Frankfurt, Hamburg, Hanoi, 
Ho Chi Minh City, Hong Kong, Jakarta, Jeddah, Kiev, Klagenfurt, London, London Tech City, 
Munich, Paris, Prague, Riyadh, Singapore, Seoul, Warsaw and Vienna and are represented in 
New York, Menlo Park, Beijing and Shanghai. 
 


