Ruled By Law

China and its politico-legal system need a «Chinese
understanding», says Prof. Harro von Senger

Interview, Fabian Gull, Editor in Chief

Harro von Senger, rule of law is com-
monly understood as “no one stands
above the law”. Is this true for China?
Actually not, this is not true today as it
was not true in the past. In this respect,
no fundamental change took place since
1949. As in all the years since 1949,

the Communist Party of China (CPC) is
above the law today. Gan Chaoying, a
specialist of Chinese constitutional law
and professor at the renowned Beijing
University confirms this fact when he
says: “Since the more than 50 years
when Mao Zedong has founded the
People‘s Republic of China the essence
of the Chinese state has not fundamen-
tally changed”.

Since 1949, the PRC is character-
ized by a dual authority. There is the
State authority with the state organs such
as parliament, government, law courts
etc., and there is the CPC authority with
the CPC organs of different levels. The

CPC is above the Chinese state. Accord-
ing to the dual structure of the authority in
China, there exists a dual structure of offi-
cial norms in this state. On the one side,
there are the Party norms, and on the
other side, there are the State norms, i.e.
“the law”, emanating from state bodies
such as the National People’s Congress,
the State Council and so on. The Party
norms - especially the political line, the
dual norms and the policies of the CPC -
are above the state norms.

The law is basically used as an
instrument to implement the Party norms.
The CPC needs the law for transforming
the Party norms which only bind some 75
million CPC members into State norms
binding all 1.3 billion citizens of the
country. As long as there does not exist a
“Law regulating the relations between the
organs of the Communist Party and the
State organs” the CPC will continue to be
above the law.
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"The prevalent ideology of
the Communist Party is not
Confucianism, but Marxism-
Leninism!"
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Do you think the prevalent ideology
of Confucianism in China does nega-
tively affect the establishment and
development of the rule of law?

The prevalent ideology of the Communist
Party of China is not Confucianism, but
Marxism-Leninism! “CPC” does not mean
“Confucianist Party of China”, but “Com-
munist Party of China” (laughing).

Then, does the Chinese concept of
Marxism-Leninism which you call
“Sinomarxism” affect the establishment
and development of the rule of law?
Clearly yes. It influences the establish-
ment and development or, more pre-
cisely, the non-establishment and non-
development of the liberal Western rule
of law. The law is considered in a Marxist
way as an instrument for the implemen-
tation of the Party norms. Therefore, the
instrumental function of the law prevails.
The law is a means by which the CPC
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tries to attain its objectives. No wonder
that the official China-made English
translation of a paragraph added to Ar-
ticle 5 of the Chinese Constitution by the
National People’s Congress on March
15, 1999, goes as follows: “The People’s
Republic of China governs the country
according to law and makes it a socialist
country ruled by law”. Westerners are
inclined to see a commitment towards
the liberal Western concept of the rule of
law in this article.

However, | was told by a Beijing law
professor that the Chinese translators of
this paragraph intensively discussed the
question whether or not the term “rule of
law” should be used in the English trans-
lation of this paragraph. After a long and
hot discussion, the proposal to use the
term “rule of law” was rejected. When
| speak about “rule by law”, it is not my
invention, but | take over the official for-
mulation, because | think it reflects the
legal reality in the PRC better than the
term “rule of law”.

Are there indigenous traditional Chi-
nese roots for the view of the law to
be an instrument for achieving
political ends?

There are. | would like to mention the
ancient School of Law (fajia) (ca. 5th to
third century B.C.) which upheld more
or less the same doctrine as the modern
Marxists: Law is a tool in the hand of the
ruler who is above the law.

What is the connection - if any - be-
tween Confucianism and rule by law?
I do not think that Confucianism has any-
thing to do with this matter, except maybe
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The lion - a Chinese symbol of dignity and power.

Jyect

inasfar as Confucianism considered the
law as a tool too, not for achieving political
ends but for restoring the cosmic-social
order endangered or troubled by criminals.

According to Western understanding,
the social development of a society is
forcefully linked to a well functioning
jurisprudence based on the rule of
law. In the past 30 years, China kind
of proved the world the opposite with
its tremendous social changes. An
antagonism?

No. The experience of China simply
shows the relativity of the “Western un-
derstanding” you are referring to. China
needs a «Chinese understanding », not
a «Western understanding». “Chinese
understanding” is first of all based on

the careful studying of publications of

the CPC and the PRC. One should for
instance read earnestly the Statute of the
CPC and the Constitution of the PRC.

In China, there is a “rule of Party norms”
and Westerners should get aware of this
particularity. They should especially pay
attention to the highest, to the top Party
norm, i.e. the political line. The political
line of the CPC consists of only one
sentence grasping the “principal con-
tradiction”. The “principal contradiction”
defined by the political line of the CPC

is published in the Statute of the CPC, a
document which apparently no Westerner
wants to take seriously. At the present
stage, the principal contradiction in Chi-
nese society is one between the ever-
growing material and cultural needs of the
people and the low level of production.
The solution of the principal contradiction
is called “the principal task of the Chinese

people” and conceived as a long lasting
process which continues during the whole
period of “the initial stage of socialism”
and goes on till the year 2049. The whole
process is labelled “socialist moderniza-
tion”. In the West, “socialist moderniza-
tion” is not so often mentioned. It is “reform
and opening” which fascinate Westerners
enormously because they think that
“reform and opening” are an end in itself.
However, “reform and opening” are, ac-
cording to the CPC, only a means to carry
through the “socialist modernization”:
Reform and opening up are the “path”, not
an aim to a stronger China!

What is the main deficiency of a
“Western understanding” of China?
Knowing just the Chinese law is not
enough! Westerners should not look at
China with Western “juricentric”, “mono-
legal” eyes always being hypnotized by
the Chinese law only. This “Western un-
derstanding” does not take notice of the
“political line of the CPC”, and it never
mentions the “principal contradiction.”
But without analyzing these fundamental
elements, the PRC and its law are not
understandable. For the understand-
ing of these elements, Western theories
are of no help, they make people blind
with respect to these elements. Why?
Because for instance “principal contra-
diction” is not a term which appears in
any Western political or juridical theory.
Since Westerners do not have this term
in their academic vocabulary, they just do
not react to it when they encounter it in
Chinese publications.

Since the political line, i.e the defini-
tion of the principal contradiction, was
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stable during the last 30 years, the devel-
opment of the law which depends on the
Party norms was stable too. The develop-
ment of the PRC since 1978 was not
interrupted by sudden shifts of the Party
norms. What is most important: the politi-
cal line remained untouched since 1978.
This was the big stabilizing factor during
the last three decades.

However, in the past 31 years, the
Chinese leaders, while pursuing the solu-
tion of the principal contradiction, did
focus too much on the satisfaction of the
“ever growing material needs” of the Chi-
nese people which they interpreted in a
very narrow way. It was enough for them
that the economy developed statistically
well in order to be convinced that the so-
lution of the principal contradiction is on
a good way. The term “material needs of
the people” in the official definition of the
principal contradiction was not interpret-
ed for instance in a way where the need
for a healthy environment was included.
There was furthermore the tendency to
neglect the “cultural needs” which are
put within the definition of the principal
contradiction on the second place after
the “material needs”.

What is the implication?

The consequence is that while the “prin-
cipal contradiction” with respect to purely
economic growth was effectively tackled
during the last 31 years, many so-called
secondary contradictions were more

or less overlooked. This threatens the
sustainability of the successes attained
until now with respect to that part of the
principal contradiction which was solved
rather successfully. Only recently the
leaders of the PRC began to get aware
of the importance of some “secondary
contradictions” such as the contradiction
between the heavy damages inflicted to
the environment through the economic
development and the need to safeguard
the environment. Therefore, they started
to speak about a “harmonious society”
which shows their insight into the lack of
harmony in the Chinese society caused
by some important but neglected “sec-
ondary contradictions”.

What are the historical milestones
regarding “Rule by Law” in China?
Well, | don't consider for example the
WTO accession as a big milestone -
because it affects trade law only. And

neither is the recognition of private
ownership, which was always the case,
although in an extremely limited way
under Mao Zedong. Even today, private
ownership is very limited in the PRC: not
even one square millimeter of land is in
private property.

The historical milestone regard-
ing the establishment of the rule by law
in the last 31 years was the shift from
the principal contradiction of the years
1949-1976/78 reflected by the “class
struggle” of the “proletariat” against the
so called “bourgeoisie” to the new princi-
pal contradiction mentioned above!

The principal contradiction during the
period 1949-1976/78 to be solved by and
non ending “class struggle” was managed
in a violent, mostly lawless way. Law and
human rights were officially condemned
as obstacles of the “class struggle”.

From 1975 till 1977, | studied as offi-
cially dispatched Swiss exchange student
at Beijing University, | often asked about
the law. What do you think was the react-
ion to my questions? Just laughter! The
Chinese found my law-oriented questions
ridiculous. At that time, the PRC was only
guided by Party norms issued mostly by
Mao Zedong personally. It was a lawless,
but not a normless period. There existed
a political line, a definition of the main
contradiction, and there existed dual
norms and policies of the CPC.

The new principal contradiction in
force since 1978 to be solved by “socialist
modernization” requires a good order of
the Chinese society, and this can only be
guaranteed through law and even by a
certain protection of some human rights
of the Chinese citizens. No wonder, that
a human rights paragraph was included
into the Chinese constitution in 2004. In
order to motivate the Chinese people to
concentrate all energy to strive for the
“socialist modernization”, the people
could no longer be terrorized as it was
the case during the period of the “class
struggle”.

The Western “capitalists” would not
dare to invest in the PRC and to transfer
their intellectual property and their know-
how to this country without an appropriate
juridical system legalizing their business
activities and guaranteeing their financial
interests in the PRC. Evidently, the main
milestone for the emergence of the rule
by law period since 1978 was the change
of definition of the principal contradiction.

Among lawyers, Chinese laws have a
reputation of not being written in the
clearest manner.

Basically, it is true. There are several rea-
sons for this phenomenon: Firstly, since
the PRC is a very big country, legal norms
are sometimes written in an abstract way
so that they can be interpreted differently
in different regions. Secondly, the reality
often runs ahead of the law. If the legal
norms are very abstract, it is easier to
interprete them with respect to new situ-
ations which at the time of the promulga-
tion of the law were not yet given. Thirdly,
there are not only laws in the strict sense
of the word enacted by the National Peo-
ple’s Congress or its Standing Committee
but also legal documents of lower levels
such as for instance rules issued by min-
istries. With the increasing grade of sub-
alterness of the state organs elaborating
legal or policy rules, their concreteness
and clearness augments. If a law must be
established, it uses a non refined termi-
nology so that it is easily applicable; after
a certain test period, when practical expe-
riences with the law can be evaluated, a
more precise law might be elaborated.
Lastly, sometimes, legal norms seem to
me to be written in an unclear way for
stratagemical purposes. For instance, in
Article 36 of the Chinese Constitution, it is
said: “The state protects normal religious
activities.” The word “normal” which is not
defined in the Constitution gives to the
authorities an almost limitless freedom

of interpretation. Whatever their inter-
pretation in a concrete case is, they can
always argue that they act according to
the constitution. Westerners who do not
know the stratagemical aspect of Chinese
law denounce its “arbitrariness”. That is
often not really the point. | am inclined to
say that the Chinese lawgiver intention-
ally inserted the word “normal” in order to
enable the authorities “to fish in troubled
waters” (stratagem no 20 in the cata-
logue of the 36 stratagems) and thus to
be always in absolute command of every
possible situation.

How independent are judges?

As it is prescribed in the Constitution of
the PRC, all citizens of the PRC, also the
judges, must uphold the leadership of the
Communist Party of China. Furthermore,
as state functionaries, they must master
Sinomarxism in order to be able to ana-
lyze and solve problems from a Marxist
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“proletarian” standpoint (lichang), from a
Marxist “materialistic” perspective (guan-
dian) and using a Marxist “dialectical”
methodology (fangfa). Therefore, judges
are, of course, working under the guid-
ance of the Communist party of China
and the respective Party committees.

What are the most critical points re-
garding rule of law in China?

As long as the PRC is under the rule of
the CPC, the Chinese concept of “rule

by law” is, in my eyes, not developing
towards the Western liberal “rule of law”.
Such a transformation is not intended by
the Chinese leaders. What they want is
to perfect the rule by law. When there are
specific legal technics they can learn for
this purpose from the Western liberal rule
of law concept and its practice, they will
take them over eagerly. But the concept
as a whole is considered as incompatible
with the PRC. The “most critical point” is
thus the rule of the CPC.

What is your outlook Mr. von Senger?
Deng Xiaoping said about the basic line
of the CPC: “Adhere to the Party's basic
line for 100 years without wavering”. The
100 years he was speaking about are the

hundred years from 1949 when the PRC
was founded till 2049. During the past
31 years, the CPC has already uphold
this “basic line” without wavering . | think
that these long past experience with the
“pbasic line” nourishes the hope that it
will be upheld for another thirty years.
This “basic line” which incorporates the
fundamental political commitment of the
CPC seems to me to be a rather solid
fundament for further Western business
activities with China over a long time.
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Harro von Senger

is a leading western expert in sinology
and Chinese law. Born as citizen of
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Geneva in 1944, he has doctorates in
both law and classical sinology, and is a
professor of sinology at the University of
Freiburg (Germany) and expert for Chi-
nese law at the Swiss Institute of Com-
parative Law in Lausanne (Switzerland).
He is also the author of several books
and journal articles, among which his
books on the 36 stratagems have gained
attention by a broad public. These 36
stratagems are a set of powerful Chi-
nese aphorisms embodying the essence
of the ancient Chinese art of cunning.

Confucianism

is a Chinese ethical and philosophical
system developed from the teachings

of the Chinese philosopher Confucius
(lit. "Master Kung", 551-479 BCE).
Confucianism is a complex system of
moral, social, political, philosophical,
and quasi-religious thought that has had
tremendous influence on the culture and
history of East Asia. The basic teachings
of Confucianism stress the importance
of education for moral development of
the individual so that the state can be
governed by moral virtue rather than by
the use of coercive laws.
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